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Arising out of Order-In-Original No. 87/AC/DEM/MEH/ST(M/s Patel Transport Co./2022-23

(s) dated 29.06.2022 passed by the Assistant Commissioner, CGST, Division-Mehsana,
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1TTftcr'~~,
(if) Passed By

staRtRial
('cf) Date of issue

sf7 faqatu fiz, srgran (sfta)
Shri Shiv Pratap Singh, Commissioner (Appeals)

11.09.2023

Gandhinagar Commissionerate.

7$taf #T <ft1i" afR: 1TTlT /
(a) Name and Address of the

Appellant

M/s · Patel Transport Co., Station Road, Kukarvada,

Talul<a-Vijapur, Mehsana, Gujarat-382830.

R&arfz s4a-sm?gr a zriatr rawar z ita srma# uf aftfa fl aarg +T TT
fa2atRtaftratgtrwrseaTammar2, tr fR tastarefazt «mar&l
Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

In case of any loss of goods where the loss occur in transit· from a factory to a
warehouse or to, another factory or from one warehouse to a.no rse
of processing of the goods in a warehouse or in storage whethe a
warehouse.

!iii
1 . ... r.,

(4} zaf Rtgf art sa la gift ft swstrrr mt i "l\T fcnm
4agtkguetnmasa muf, znftsettsuer irk ag fast araa
±fr far rtrzt# 4Rauh tr&zt

(1) .~;a,91<:srl ~~ ' 1994c\?t"m"'U3lcRf~~~~~Gfitit~~tUcl?r
q-arrh rm rv{4 h# siafterr taaasffa,amt, fa jar4, us+a fT,
Reffif, sf7a trsa, iremi, &fl: 110001 t frstaf:­

. -~

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4h Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-

35 ibid: -

Revision application to Government of India:



The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as_
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account..

In case of goods ex.ported outside India export to Nepal or Bhutan, without ·

payment of duty.

('cf) . atfc\1:1 '3,91 ei.-J <ITT" '3,91a gt«ahmah fu Rt spet fezmr Rt&2 stt@ sar?gr itz
m rt4 fr h q(Rema srg, sflrgrRa alm # <TT GfR if fct=a" 3l"mf.p:r,:r (-.=r 2) 1998

arr 109 arr f=a fhg ·gz
Credit of any duty allowed to be utilized towards payment of excise duty on final

products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) ft 3area ga (sRt) Rraf, 2001 a fur9siafa [RR?ey in zg-8it
4fat it, 3fa st2gr a #fa star 3fa faataRuh fauna-er u4 sf arr Rt at-at
uait arsf saf sr afgu sh tr atar < mt er gff h siafa ear 35-<

frrmfta" fr a pramraharrtr-6 "ct I '-'11 '"l ~Wm~~I

In case of rebate of duty of excise on goods exported to any country or territory'
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

{a) a#agffruapari Raffa trrnrm [af4fut ?5rat gran#amtT
s«area grabRazmatmah are fastaar i faffaa

0
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA.:.
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be

· '. accompanied against (one which at least should be· accompanied by a fee of
·Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand/
:r:efu.nd is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectivel .
crossed bank draft in favour of Asstt. Registar of a branch of any

2

' '·., --........ -2!:__...

(2) sffa aRba aatg gar h srarar <ITT" rh, sft h fir gen, @hr
qt« rmc arc salt nf2arr (Rael) Rt pen 2Ra ff@mar, rzalata i 24 TIT,

iil§·l-llffi ~, 3T"ff(c!T, -rt.z~.Zi-11~1.Z, dl\1_4-lc.lii\ld.-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfl.oor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

(3) Rf@a an2ahrer sgtit z+qmm qt sq ?tatst 200/- RteraRt
sar a# szfia4an uara stargt at 1000/- RtRtat fr g1

The revision application shall be accompanied by a fee of Rs.200 /- where the
amount involved is Rupees One Lac or less and Rs.l,000/- where the amount involved

is more than Rupees One Lac.

flt gen,ah segrat genviaara srRannfeaua#fa sr{:­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) a#fr sat«a gr# af@2f, 1944 ft err 35-4/35-z if:­
Under Section 35B / 35E of CEA, 1944 an appeal lies to :-
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. . . ~--,:~. --· , ~e:i·--.·· #2%sees#±ks±st#k )• ·.;ff:'-~:-, ,,.,•.::...,..:~:'.---~.":''-•·,~- ...;

sector bank of the place where the beni~1pf 'any nominate public sector bank of the
place where the bench of the Tribunal is· situated.

. ' f· -~

(3) fezsear # #&qaiif# irasr ?tar&srt#a sitara fu fl nrgarsf
&at ft str tf@z s «er zta gg m fefl rem -crtr a a aa fa zrnffa rf@fa
+4 ra (f@2rawtusfa a#{tratRt cas far starat

In case of the order covers a number of order-in-Original, fee for each O.I.o.·
should be paid in the aforesaid manner notwithstandin.g the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may

. be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100 /- for each.

(4) r1rt4a ra sf2nf 1970 zrnr ff@era Rt stat -1 a za ffRa fgvar3
smear zrgar unfrfa f6fr qf2at a saner re)aRt ua far 6. 50 'Cfil" efiT ...4141~4

~fc:cfiZWTTWi'fT~l
One copy of application or O,I.O. as the case may be, and the order of the

adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

-(5) - s:t=r 3TT'{~~~ Pl 4'3l ot 4aa [nit Rt 3 m en st#fqa farstar ? st far ·
a,tr sate rsqiata a nnf@law (arffafe) Rz, 1982eaet
Attention: in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

{6) ftr gra,at s«tar gran vi ara a4la nrnfeaw (fez) tu ,fr flttr?
.if.q,Jc1.jfli~1 (Demand)-o;ci"~ (Penalty) efiT 10%~~cFBr3Wlm~l Ql~ifch, ef~~~
lQ_q,(i;s ".:19l!, ~I (Section 35 F of the Central Excise Act, i944, Section 83 & Section 86

of the Finance Act, 1994)

#Rtsa gen s##arce iafa, gnf@2tr#fer ft ir (Duty Demanded) I

(1) ~ (Section) 1 lD ~~f.:tmftq u-fu;
(2) 1W!Timcf~~#uft'r:r;
(3) a4zhfe fair a fa 6 hageruf

For. an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
· confirmed by the Appellate Commissioner would have to be pre-deposited, provided

·. that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance

Act, 1994).

Under Central Excise and Service Tax, "Duty demanded" shall include:

(i). amount determined under Section· 11 D;
(ii) amount of erroneous Cenvat Credit tal<:en;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6).{i) <r sir #fasfqf@rawahszt sea srar gm at aw faatR zt att fRugr«a 10% @ratr it sgt ha aw fa(Ra gt aawe10% ratrtsrmfr?
In view· of above, an appeal f!,gainst this order shall lie before the T1ibunal on

·payment of 10% of the duty demanded where duty or duty and penalty are.. in i m -~ 0

or penalty, where penalty alone is in dispute." s,-.. •
.., 0
IE o- "''C "'
3 ­
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2. Briefly stated, the facts of the case are that the appellant were engaged in

providing taxable services viz. 'Rent-a-cab Scheme Operator Service', 'Clearing &

Forwarding Agent Service', 'Manpower Recruitment/Supply Agency Service',

'Transport ofGoods by Road /Goods Transport Agency Service' and registered under

Service Tax Registration No.AABFP8827DST001. As per information received 0
through preventive section, HQ, Gandhinagar vide DG Systems Report No. 02 & 03,

discrepancies were observed in the total income declared in the Income Tax Returns

(ITR) and Service Tax Returns (ST-3) by the appellant during the period F.Y. 2015­

16. Accordingly, letters dated 22.06.2020 & 02.07.2020 were issued to the appellant

calling for the details of services provided during the period F.Y. 2015-16. The,

appellant did not submit any reply. However, the jurisdictional officers considered

that the services provided by the appellant during the relevant period were taxable

under Section 65 B (44) of the Finance Act, 1994 and the Service Tax liability for the

F.Y. 2015-16 was determined on the basis of value of 'Sales of Services' under

Sales/Gross Receipts from Services (Value from ITR) and Form 26AS for the

relevant period as per details below :

The present appeal has been filed by Mis Patel Transport Co., Station Road,

Kukarvada, Taluka-Vijapur, Mehsana, Gujarat-382830 [hereinafter referred to as "the

appellant"] against 87/AC/DEM/MEH/ST/MIs Patel Transport Co./2022-23 dated

29.06.2022 [hereinafter referred to as "the impugned order"] passed by the Assistant

Commissioner, CGST & Central Excise, Division: Mehsana, Gandhinagar

Commissionerate [hereinafter referred to as "the adjudicating authority"].

Sr. Period Differential Taxable Value as Rate of Service Service Tax ·
No (F.Y.) per Income Tax Data (in Rs.) Tax incl. Cess demanded (in Rs.)
1 2015-16 1,21,21,213/­ 14.5% 17,57,576/-

3. Show Cause Notice No. V.ST/11A-199/Patel Transport Co./2020-21 dated

29.06.2020 (in short SCN) was issued to the appellant alleging to demand and

recover Service Tax amounting-to Rs. 17,57,576/- under proviso to Section 73 (1) of

Finance Act, 1994 by invoking extended period of limitation along with interest

under Section 75 of the Act. The SCN also proposed imposition of penalty under

Section 77(2), Section 77(c) and Section 78 ofthe Finance Act, 1994.

Page 4 of 8
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4. The SCN was adjudicated vide the impugned order wherein:
.- -~ .. - ;-_ ·., , -:, ~ •1 -~ -- -~ . ,--?, !:

e Service Tax demand of Rs. 17,57,576/- was confirmed (on differential taxable

value of Rs. 1,21,21,213/-) alongwith interest under Section 75 of the Finance

· Act, 1994.

e Penalty of Rs.1O,OOO/- was 'mposed under Section 77(2) of the Finance Act,

1994.

s Penalty ofRs.2OO/- per day ti 1 the date of compliance or Rs.1O,OOO/-whichever is

higher under the provisions ol Section 77 (1) (c) ofthe Finance Act, 1994.

e Penalty of Rs. 17,57,576/- was imposed under Section 78(1) of the Finance

Act, 1994 with option for reduced penalty in terms of clause (ii).

-·.' 5. Aggrieved by the impugned order, the appellant has preferred this appeal on

(iv) Alongwith their appeal memorandum .they filed copies of ITR for the

period F.Y. 2015-16, Copy ofForm -- 26A, copy of ST-3 Returns

(ii) The appellant was also providing services related to C&F Agency, ·

and duly paid.
. .

(iii) The adjudicating authority has not considered the submissions made by

the appellant in-respect ofthe matter.

(@) The appellant was e I gaged in the activity of transportation of goods by

road and Rent,-a-Cab serv1e. In terms of Notification No.3O/2O12-T dated. I .

20.06.2012, the services provided by them stands covered under Reverse

Charge Mechanism and th~ service recipients were liable to pay the Service

Tax.

following grounds:

0

. · Page 5 of 8

6. Personal Hearing in the case was held on 13.06.2023. Shri Nilesh Nihalani, CA

appeared for personal hearing on behalf of the appellant. He reiterated submissions

made in the appeal memorandum. He submitted a reconciliation statement during the

course ofhearing.



F No. GAPPL/COM/STP/2676/2022

6.1 On account of change · in the appellate authority Personal Hearing was

conducted again on 30.06.2023. Shri Nilesh Nihalani, CA appeared- for personal

hearing on behalf of the appellant. He reiterated the submissions made in the appeal

and those made at the time of earlier personal hearing on 13.03.2023. He submitted.

that the appellant is a OTA, who provided transport service to Cement Companies

wherein applicable Service Tax was paid on Reverse Charge Mechanism (RCM)

basis. A reconciliation statement has already been submitted by them. Based on the'.. . . . . . . .

6

same he requested to set aside the impugned order.

7. I have carefully gone through the facts of the case available on record, grounds

of appeal in the· appeal memorandum, additional written submission, oral submissions

made during personal hearing and the impugned order passed by the adjudicating

authority. The issue· before me to. be decided in the present appeal is whether the

impugned order passed by the adjudicating authority, confirming the demand of

service tax amounting to Rs. 17,57,576/- under proviso to Section 73 (2) of Finance

Act, 1994 alongwith interest, and imposing penalties under Section 772) and Section

78 of the Finance Act,1994, in the facts and circumstances of the case, is legal and

proper or otherwise. The demand pertains to the period F.Y. 2015-16.

-o.

7. It is observed that the appellant is Proprietorship firm registered under Service

Tax. They have filed their ST-3 returns regularly for the period FY. 2015-16. It is

also observed from their submissions, they were engaged in providing the following
services :

o Transport of goods by road/Goods Transport Agency service (GTA for short)- in

respect of this service they have claimed abatement by virtue of SI.No.7 of

Notification No. 26/2012-ST dated 20.06.2012.

o Rent-a-cab scheme operator service;

o Clearing & Forwarding Agent Service;

o Manpower Recruitment/Supply Agency Service;

Page 6 of 8

7.1 It is further observed that the SCN was issued entirely on the basis of data

received from Income Tax department and without classifying the Services rendered

by the appellant. Further, the impugned order was issued without causing any further

verifications in this regard and the demand was confirmed invoking extended period.
- " 2
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7.2 I find it relevant here,,to refer to.the,,CBIC

wherein at Para-3 it is instructed that:

FNo. GAPPL/COM/STP/2676/2022

Instruction dated 26.10.2021,

Government ofIndia
Ministry ofFinance

Department ofRevenue
(Central Board ofIndirect Taxes & Customs)

CX&ST Wing Room No.263E,
North Block, New Delhi,
Dated- 21October, 2021

o.

To,
All the Pr. Chief Commissioners/Chief Commissioners of CGST & CX Zone, Pr.
Director General DGGI
Subjeqt:-Indiscreet Show-Cause Notices (SCNs) issued by Service TaxAuthorities- reg.
Madam/Sir,

3. It is once again reiterated that instructions ofthe Board to issue show cause notices
based on the difference in ITR-TDS data and service tax returns only after proper
verification offacts, may be followed diligently. Pr. Chief Commissioner /Chief
Commissioner (s) may devise a suitable mechanism to monitor and prevent issue of
indiscriminate show cause notices. Needless to mention that in all such cases where the
notices have already been issued, adjudicating authorities are expected to pass a.
judicious order afterproper appreciation offacts and submission ofthe noticee

Considering the facts of the case and the specific Instructions of the CBIC, I find that

the SCN was issued indiscriminately in violation of the above instructions and is

Page 7 of 8

8. The appellant have contended that they provided Services under GTA to Mis

Saurashtra Cements Ltd., M/s Gujarat Siddhi Cements and Mis Trinetra Cements Ltd

and in terms of Notification No. 30/2012-ST dated 20.06.2012 these services are

covered under 100% Reverse Charge Mechanism (RCM), i.e the leviable Service tax

is required to be paid by the Service Receivers. From the Form-26AS submitted by

the appellant it is also confirmed that they have provided services to M/s Saurashtra

Cements Ltd., MIs Gujarat Siddhi Cements and MIs Trinetra Cements Ltd.. However,

. · the appellant have not submitted the copy of contracts with these companies or

sample Invoices issued to them. From the details recorded in the impugned order

regarding the services provided to these companies it appears that the appellant have

entered into a Composite Contract with all the three companies. Further, it is also

recorded at Para 15.1 of the impugned order that the appellant has categorically .

agreed that they had provided services under 'Rent-a-cab scheme operator service' to

M/s Trinetra Cements Ltd. and they· have not paid the leviable Service Tax on the

same. This admission by the appellant is contradictory to what they have claimed.
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9 .1 From ;ib/ Fonn 26AS it is also evident that the appellant have received an
i;; . ; . .•

amount of Rs; J,57,79,319/- under- Section 194C of the Income Tax Act, 1961 from

Mis Saurashtra Cements Ltd., Iv.Us Gujarat Siddhi Cements andMis Trinetra Cements
!

Ltd. Apart from the said amount they have also received amounts under
i \
: . . '

194IB ~nd Section 194A of the Income Tax Act, 1961 from these three companies.
i

These facts are. not explained by the appellant. They have also claimed to have

provided services classifiable under GTA to these three companies amounting to Rs.
!

1,16,29,095/-. Submissions made by the appellant do not establish proper co-relation·

among these figures. Therefore, the benefit of 100% RCM for the services provided

under GTA service cannot be established.

-:-:~ ... ~- .·
_: 'J.:

10 .1 It is also confirmed from the documents submitted by the appellant that they

have admitted.to have suppressed Services amounting to Taxable value of Rs.
··.•• . '

10. The appellants have also submitted a reconciliation sheet/table alongwith their

appeal papers. In the said Reconciliation sheet/table they have submitted that as per

their ST-3 Return they have, declared Services valued at Rs. 27,26,529/- under

Vehicle Hire -Charges and CFA charges. Whereas upon co-relating the figures

reflected in their return it is evident that these figures are only for Carrying and

Forwarding Charges, as under 'Rent a Cab Services' they have shown NIL. Hence,

the aP.pellants_:lmbmissions are inconclusive and incoherent.

4,92,119/-. Hence, the invocation of extended period in confirming the demand is

justified. •

11. In view of the discussions made above, I am of the considered view that tie

submissions made by the appellant are not supported by proper documents and are
,· ,,.'_-~

found to be ,inconsistent and inconclusive, hence they are considered devoid of
i.3e

merits. Accoidtngly, the appeal filed by the appellant is rejected and the impugned

order is upheld:-.

Page 8 of 8

12. ·rfaaaf arraf a7{ srfl afat G4?la alas h fur sear?t
The appeal filed by the appellant stands disposed off in above terms.

/%ks
(SHIV PRATAP SINGH)
Commissioner (Appeals)•

fl Dated: 28" August, 2023

eren%AT C#AUD#AR
srefters [Su ERii#TENDENT

st7 asgca halsxzism@, stet@tar.
CENTRAL. GS7{AP&AL$), AMADA9A,
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f!y_ REGD/SPEED POST AID

To,
, IvI/s Patel Transport Co.,
Station Road, Kukarwada,
Taluka-Vijapur, Mehsana,
Gujarat-382830
Copy to:

l. The Principal ChiefCommissioner, CGST and Central Excise, Ahmedabad.

2; · The Principal Commissioner, CGST and Central Excise~ Gandhinagar

· i 3. The.Deputy /Asstt. Commissioner, Central GST, Division- Mehsana,

- , Gandhinagar Commissionerate.

· 4. The Superintendent (Systems), CGST, Appeals, Ahmedabad, for publication of

OIA on website .s.Gara me

6. PAFile
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